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 1.  TIME:  9:00   CASE#: MSC12-02769 
CASE NAME: GARIN LANDING VS. MICHAEL ALTE 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT AFTER DEFAULT ON 
SETTLMENT AGREN FILED BY GARIN LANDING HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS JULES 
HEARING ON MOTION TO/FOR ORDER DIRECTING PLTF TO PAY ALL COSTS 
FILED BY MARCUS JULES 
* TENTATIVE RULING: * 
 
Based on CCP 2033.420(a) and (b), Grace v. Mansourian (2015) 240 Cal.App.4th 523, 
Defendant’s Motion for attorney’s fees and costs is granted, subject to the following:  To enable 
the Court to determine the appropriate amount of those fees and costs, Defendant’s attorney 
shall within 10 days from the date of this hearing serve and file his declaration specifically 
itemizing the time spent on each task for which reimbursement is sought, together with proof of 
costs expended. Plaintiff’s attorney may file a response to the declaration within 5 days after 
receipt of the Declaration following which the Court will take the matter under submission and 
send a written order without the necessity of additional argument. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS RICHARD PERALTA 
HEARING ON MOTION TO/FOR LEAVE TO FILE AN AMENDED COMPLAINT 
FILED BY JAMES OUGH, SHARI OUGH 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for leave to file a First Amended Complaint is granted and plaintiffs are granted 

leave to file the proposed First Amended Complaint that is attached as Exhibit A to the 

declaration of Michael E. Fox filed May 1, 2018 on the following conditions: 

 
1. The current trial date of September 10, 2018 is vacated. 

 
2. Plaintiffs shall file the First Amended Complaint on or before July 2, 2018. 
 
3. The new trial date will be sometime between January and March of 2019.  The 

parties are ordered to meet and confer about acceptable dates in advance of the 
hearing on this motion.  If no party contests this tentative ruling, the parties shall 
nevertheless appear at the hearing so a new trial date can be set, but may appear by 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   06/20/18 

 
 

- 2 - 

Courtcall. 
 
4. All discovery and motion cutoff dates shall be calculated in reference to the original 

trial date of September 10, 2018, except as to discovery or motions regarding the 
new punitive damages claim. 

 
5. Defendants are permitted to take up to ninety minutes of additional deposition 

testimony from each plaintiff that has already given a deposition (notwithstanding 
CCP § 2026.610 (a)), such testimony to be limited, however, to matters relevant to 
the new punitive damages claim. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of KHAN FILED 
BY GUL FOOD MANAGEMENT INC, SAEEDUR REHMAN KHAN 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 7/25/18 at 9:00 a.m. in Dept. 9. 

  

 5.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON DEMURRER TO DEFENDANT SAEEDUR KHAN'S ANSWER ( FILED 
BY ASLAM MALIK AND GUL FOOD MANAGEMENT, INC.) 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 7/25/18 at 9:00 a.m. in Dept. 9. 

  

 6.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON MOTION TO/FOR STRIKE 1ST AMENDED CROSS COMPLT OF 
SAEEDIR KHAN FILED BY ASLAM MALIK, GUL FOOD MANAGEMENT INC 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 7/25/18 at 9:00 a.m. in Dept. 9. 
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 7.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
SPECIAL SET HEARING ON: FURTHER CMC TO CHECK ON STATUS OF 
MEDIATION SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 7/25/18 at 9:00 a.m. in Dept. 9. 

  

 8.  TIME:  9:00   CASE#: MSC17-01991 
CASE NAME: LORENZO VS. FCA US LLC 
HEARING ON MOTION TO/FOR COMPEL DEPOSITIONS AND FOR MONETARY 
SANCTIONS FILED BY MARIE JANE M. LORENZO 
* TENTATIVE RULING: * 
 
 It appears that no meaningful meet and confer regarding the depositions and other discovery 
issues occurred in this case.  The parties are ordered to meet and confer in an effort to 
resolve the matters set forth in Plaintiff’s motion.  If they are unable to do so within 30 days from 
the date of this hearing, they are to advise the Court and in all likelihood a CCP 639 Discovery 
Referee will be appointed. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-02191 
CASE NAME: BERMAN VS KACKLEY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BERMAN FILED BY 
MARK KACKLEY, KACKLEY REAL ESTATE LLC, DANIELLE S KACKLEY 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 7/25/18 at 9:00 a.m. in Dept. 9. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00517 
CASE NAME: RICE VS CONTAIN-A-WAY, INC. 
HEARING ON DEMURRER TO COMPLAINT of RICE FILED BY STRATEGIC 
MATERIALS, INC 
* TENTATIVE RULING: * 
 
The action was dismissed, and the demurrer is dropped from the calendar. 
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11.  TIME:  9:00   CASE#: MSC18-00561 
CASE NAME: CITY OF ANTIOCH VS WEST COAST 
HEARING ON MOTION TO/FOR ORDER OF POSSESSION FILED BY CITY OF 
ANTIOCH 
* TENTATIVE RULING: * 
 
The entire action was dismissed without prejudice on June 12, 2018. Accordingly, this matter is 
off-calendar. 

  

12.  TIME:  9:00  CASE3:  MSC18-00701 
CASE NAME:  SLAUSON V. FORD MOTOR CO., ET AL. 
HEARING ON PETITION TO COPEL ARBITRATION 
*TENTATIVE RULING: * 
 
This matter will be reassigned by the Civil Supervising Judge to a different Civil judge and a 
new hearing date scheduled, in view of the fact that Judge Judith Craddick has recused herself 
from the case.  Notice of the new hearing date, identity of the new judge, etc. will be sent to 
counsel within the next 10 days. 

  

13.  TIME:  9:00   CASE#: MSL17-03220 
CASE NAME: PORTFOLIO VS. OCONNELL 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER STIPULATED 
SETTLEMENT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

14.  TIME:  9:00   CASE#: MSL17-03850 
CASE NAME: STATE FARM VS VAUGHN 
HEARING ON MOTION TO/FOR DEEM ADMISSIONS AND REQUEST FOR 
SANCTIONS, FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE COMP 
* TENTATIVE RULING: * 
 
 Responses to the requests for admission were timely served, but unverified.  Unverified 
responses to requests for admission are the equivalent of no responses.  However, if a 
verification has now been served, the Court will treat this motion as one for relief under CCP 
473.  If verification has not been served, the motion will be granted and sanctions in the amount 
of $460.00 as requested by Plaintiff will be imposed to be paid within 10 days of the date of this 
hearing. 
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15.  TIME:  9:00   CASE#: MSL18-00801 
CASE NAME: MACKENZIE NORTHSTAR VS. XIAO 
HEARING ON MOTION TO/FOR TRANSFER ACTION TO LOS ANGELES COUNTY 
FILED BY RUO MIN XIAO 
* TENTATIVE RULING: * 
 
 The Motion to Compel Arbitration which was heard, tentatively denied and taken under 
submission on 6/22/18 is denied and the tentative ruling is affirmed.  The Motion for Change of 
Venue is granted.  Defendant shall pay the transfer fee and request the Clerk to transfer the 
matter within 5 days from the date of this hearing. 

  

16.  TIME:  9:00   CASE#: MSN18-1021 
CASE NAME: RE WAZIRI VS NADKARNI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition is granted.  In view of the fact the minor has made a complete recovery from the 
injury he sustained in the accident, no appearance is necessary.  The Orders have been signed 
and may be picked up from the Clerk, Dept. 9. 

 

 
 

ADDON 

 17.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SKOUMBAS FILED 
BY BEATA KLAMCZYNSKA, ARTUR KLAMCZYNSKI 
* TENTATIVE RULING: * 
 
 

Defendants Beata Klamczynska and Artur Klamcynski’s demurrer is sustained without 

leave to amend as to cause of action one and overruled as to cause of action two.  

Defendants have demurred to causes of action 1 (easement by necessity) and 2 

(easement by implication) in Plaintiff’s First Amended Complaint based on uncertainty and the 

failure to state a claim.  

The Court refers to the property currently owned by Plaintiff as “Plaintiff’s Property”, and 

not as the “disputed slice”. The property currently owned by Klamczynska and Klamczynski is 

referred to as Lot 9. And the property currently owned by the Oznowiczes is referred to as Lot 8.  

Plaintiff argues that his property became landlocked in 1967 when Lots 8 and 9 engaged 

in a lot line adjustment and Plaintiff’s Property was transferred from Lot 9 to Lot 8. Plaintiff’s 

allegations are little less clear. In his complaint, he alleges that his property was conveyed from 
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the Feldmans (Lot 9) to the Davises (Lot 8) in 1967, but then Plaintiff alleges that his property 

became landlocked in 1971 when the Davises conveyed Plaintiff’s Property to Dale R. Peterson 

& Associates. (FAC ¶¶13-15.)   

Defendants’ main argument is that the owners of Lot 9 did not own Plaintiff’s Property 

when it became landlocked. Defendants argue that Plaintiff’s property was not landlocked until 

the tax sale in 1984 and at that time, Plaintiff’s Property was owned by the owners of Lot 8, not 

Lot 9. Therefore, Defendants conclude that the claims for easement by necessity and 

implication both fail.  

Easement by Necessity  

 “An easement by necessity ‘ “arises by operation of law when a grantor conveys land 

that is completely shut off from access to any road by land retained by the grantor or by land of 

the grantor and that of a stranger . . . . A way of necessity exists only in case of strict necessity, 

that is, when the claimed way constitutes the only access to the claimant's property . . . .” ’ 

[Citations.]…The easement by necessity only continues while the necessity exists [citations].” 

(Lichty v. Sickels (1983) 149 Cal.App.3d 696, 699.) An easement by necessity only exists “ ‘in 

case of strict necessity, that is, when the claimed way constitutes the only access to 

the claimant's property… .’ ” (Reese v. Borghi (1963) 216 Cal.App.2d 324, 332, quoting Marin 

County Hospital Dist. v. Cicurel (1957) 154 Cal.App.2d 294, 302.) “To satisfy the strict-necessity 

requirement, the party claiming the easement must demonstrate it is strictly necessary for 

access to the alleged dominant tenement. [Citation.] No easement will be implied where there is 

another possible means of access, even if that access is shown to be inconvenient, difficult, or 

costly. [Citation.] Moreover, such an easement continues only as long as the need for it exists. 

[Citations.]” (Murphy v. Burch (2009) 46 Cal.4th 157, 163-164.) 

Plaintiff’s Property was not landlocked in 1967. In 1967 when Plaintiff’s Property was 

transferred from Lot 9 to Lot 8, the owner of Lot 8 also owned Plaintiff’s Property.  (FAC ¶¶12-

14; see also, RJN 4 and 5.) Therefore, Plaintiff’s Property had access to the road through Lot 8. 

Plaintiff fails to explain how an easement by necessity can be created when Plaintiff’s property 

shared a common owner with Lot 8. Thus, in 1967 after the land was transferred, Plaintiff’s 

Property was not landlocked and did not have a need to access the road through Lot 9. These 

facts defeat Plaintiff’s claim for easement by necessity. 

It is possible that the tax sale of Plaintiff’s Property made it landlocked, however, at that 

time the owner of Plaintiff’s Property was Lot 8, not Lot 9. Therefore, if an easement by 

necessity was created by the tax sale that easement would run over Lot 8. This ruling is not 

intended to provide a ruling on Plaintiff’s claims against the owners of Lot 8, but the Court 

mentions Lot 8 to highlight the differences between Lots 8 and 9 in relation to Plaintiff’s 

Property.  

Defendants’ reliance on Lichty is misplaced. Lichty, supra, 149 Cal.App.3d 696 

accurately stated the law for creation of an easement, however, that case is distinguishable from 
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the facts here. In Lichty, it was alleged that plaintiff and defendant’s properties were once owned 

by the same grantor and that plaintiff’s property became landlocked when the common grantor 

conveyed the property to plaintiff’s predecessors. (Id. at 698, fn. 2.) Lichty explained that a 

property can be landlocked “when a grantor conveys land that is completely shut off from 

access to any road by land retained by the grantor or by land of the grantor and that of a 

stranger…” (Id. at 699 (emphasis added).) Lichty did not address the situation here where a 

property is alleged to be landlocked despite the fact that the property shares a common owner 

with an adjacent property that has access to a road.  

Plaintiff has not offered any facts that he can allege to show that he has a valid claim for 

easement by necessity and the Court cannot conceive of how Plaintiff can amend to state a 

valid claim. Therefore, the demurrer to cause of action one for easement by necessity is 

sustained without leave to amend.  

Easement by Implication  

An easement by implication requires that “1) the owner of property conveys or transfers 

a portion of that property to another; 2) the owner's prior existing use of the property was of a 

nature that the parties must have intended or believed that the use would continue; meaning 

that the existing use must either have been known to the grantor and the grantee, or have been 

so obviously and apparently permanent that the parties should have known of the use; and 3) 

the easement is reasonably necessary to the use and benefit of the quasi-dominant tenement. 

(5 Miller & Starr, Cal. Real Estate (2d ed. 1989) § 15:21-15:23, pp. 455-459.)” (Tusher v. 

Gabrielsen (1998) 68 Cal.App.4th 131, 141; see also, Reese, supra, 216 Cal.App.2d at 332.) 

Reasonable necessity is different from strict necessity and it does “not fail to be necessary 

merely because there are other means of access… .” (Owsley v. Hamner (1951) 36 Cal.2d 710, 

720; see also, Thorstrom v. Thorstrom (2011) 196 Cal.App.4th 1406, 1420-21 [for an implied 

easement claim the “defendants were not required to prove that the easement as it existed was 

a strict necessity or ‘the only possible way’ of obtaining water for their parcel.”].) 

Defendants’ demurrer focused on the necessity element, although Defendants failed to 

distinguish between reasonable and strict necessity. As to reasonable necessity, Plaintiff has 

alleged that an easement over Lot 9 is reasonably necessary for the use and benefit of Plaintiff’s 

Property. (FAC ¶24.) Defendants have not explained why this allegation is insufficient. Nor do 

the documents included in Defendants’ request for judicial notice show that an easement over 

Lot 9 is not reasonably necessary for the use and benefit of Plaintiff’s Property. Therefore, the 

demurrer to the easement by implication based on the reasonably necessary element fails.  

Other Matters  

Defendants have raised several other arguments in support of their demurrer. As 

explained below, those arguments fail.  
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Defendants argue that the claims for easement by necessity and implication both fail 

because Plaintiff cannot build a house on his property since it would violate the Subdivision Map 

Act, Government Code 66410, et seq. However, in Keizer v. Adams (1970) 2 Cal.3d 976, 979-

980, the court held that a building permit cannot be withheld because an innocent purchaser’s 

property violates the Subdivision Map Act. Defendants do not address Keizer in their reply or 

explain why its reasoning should not apply here.  

Defendants also argue that Plaintiff’s claims are barred by five year statute of limitations 

in Code of Civil Procedure §§318 and 319. These sections generally apply to claims for adverse 

possession. Defendants have not cited any case where these sections were applied to 

easements by necessity or implication. In addition, Lichty explained that section 318 does not 

apply to an easement by necessity: “[g]iven the characteristics of easements by 

necessity featuring instantaneous creation by operation of law at the time of the remote grant 

and continued existence of the easement through successive grants so long as the necessity 

continues, all founded on salutory public policy against permitting land to remain in perpetual 

idleness, it is not appropriate to fix a limitations period on actions to establish easements by 

necessity in the nature of quiet title actions such as this.” (Lichty, supra, 149 Cal.App.3d at 703; 

see also Hinrichs v. Melton (2017) 11 Cal.App.5th 516, 530.) Defendants do not address Lichty 

in their reply or explain why its reasoning should not apply to both easement claims. Following 

the reasoning in Lichty, the Court fails to see how section 318 can be applied to a claim for 

easement by implication.  

Defendants’ demurrer also raised the issue of uncertainty. The Defendants did not 

explain why they thought the complaint was uncertain in their moving memorandum. In addition, 

it does not appear that the FAC is so uncertain that Defendants cannot respond to it.  

Defendants’ requests for judicial notice are granted as unopposed. 
 

 

18.  TIME:  2:00   CASE#: C13-02715 
CASE NAME: CAVANAGH VS SWALLO 
HEARING ON MOTION TO ENFORCE SETTLEMENT PURS TO CCP 664.6 FILED BY 
PETER V. LUNARDI III, JEANINE LUNARDI 
* TENTATIVE RULING: * 
 
The Motion to Enforce Settlement is granted based on the final ruling and affirmation of the 
Arbitrator’s Final Decision of Settlement Agreement – Memorandum of Understanding as to the 
Purchase of Interest in the Texas Entity, as follows: 
 
” After further review and consideration, my Arbitrator’s Final Decision of Settlement Agreement 

– Memorandum of Understanding as to Purchase of Interest in the Texas Entity stands.  The 

issue addressed in the latest briefing and during argument is not a new issue.  It was known and 

discussed at the time of the mediation in this matter in January 2018.  The Lunardis offered 

$900K to settle this matter subject to good faith settlement approval and Cavanagh agreed to 
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accept that amount in total, allocating it as set forth in the MOU.  Cavanagh allocated $680K to 

the Lunardis’ purchase of “any and all interest held by Cavanagh in 777 Arnold LLC.”  Cavanagh 

did not include in the MOU that he was not settling or was excluding a claimed loss of interest in 

the Texas Property if he was eventually found liable to Swallow based on Swallow’s claim that 

Cavanagh owes him for money he allegedly advanced on Cavanagh’s behalf.  Cavanagh knew 

there was risk in settling this matter with the Lunardis and continuing to have possible exposure 

to Swallow’s claim regarding the amount Swallow allegedly advanced on his behalf.  As 

expressed, Cavanagh believes that risk is very small, maybe a one in 100 chance.  He made a 

decision to accept that risk and take an agreed amount from the Lunardis in settlement without 

exception.  The Lunardis offered that amount in exchange for a release of any and all 

claims.  Thus, my ruling stands that the language proposed by the Lunardis for the draft 

Settlement Agreement and Mutual Release is the appropriate language as to the release 

language dispute related to the Texas Entity (subject to my comments regarding timing of filing 

of the dismissal).”   

 

 
 


